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FHWA Approval of Major CMOs
This construction bulletin revises section 120.7 of the CDOT Construction Manual to update when it is necessary to obtain Federal Highway Administration approval on Contract Modification Orders (CMOs).  This revision is prepared in response to recent changes initiated by the FHWA Colorado Division concerning which CMOs they are interested in reviewing and approving.  

FHWA is in the process of developing a new Construction Management Program which will determine how they fulfill their duty to provide oversight to the Federal-aid Highway Program (FAHP).  This includes determining which projects and actions they will be involved in administering.  The stated goal of this program is to move towards a risk-based approach to providing project oversight.
The criteria which CDOT and FHWA have historically used to determine which projects will have FHWA Oversight will be changing to include projects that have the highest potential for risk to the FAHP and will no longer be limited to the Interstate System.  FHWA has also determined that the majority of CDOT’s CMOs do not rise to the level that requires FHWA approval and they have proposed to streamline the CMO process to exclude their formal approval in most situations.  Instead, FHWA will statistically sample CMOs and perform retroactive reviews to verify conformance with federal regulations and approved CDOT policies and procedures.  FHWA will remain available to provide interpretation and guidance to Project Engineers for all CMOs.
FHWA has requested that CDOT revise the current criteria and approval process identified in the joint Stewardship Agreement as follows:
The FHWA Colorado Division delegates to the Colorado Department of Transportation (CDOT) the responsibility for approving all CMOs on projects with no federal oversight, except Project Termini Extensions.  
Section 120.7.5 of the Construction Manual is to be revised as follows:

Delete the second paragraph and bullets and replace with the following:

For projects with FHWA Oversight, written approval from the FHWA Operations Engineer (OE)is required prior to work being performed for Major CMOs, defined as a CMO that meets any of the following conditions:

1)
Project Termini Extensions, regardless of oversight (as defined in 23 CFR 635.102 and CDOT’s Construction Manual, 120.7.7.3)

2)
Major Design Changes (as defined in CDOT’s Construction Manual, 120.7.7.1, “significant” to be determined via discussions between Operations  Engineer and CDOT)

3)
Material Change to the Scope of Work (i.e. additional capacity, additional access, major extra work, deletion of work, etc.)

4)
Changes affecting Environmental Commitments

5)
Administrative Settlement of Claims (excluding Dispute Review Board Recommendations) 

All CMOs on FHWA oversight projects require FHWA approval as described by the procedure below.  The following bullet points describe the general process that should be followed for CMO approval.
· When a major CMO is required on a FHWA Full-oversight project, the CDOT Project Engineer notifies the applicable Operations Engineer (OE) as soon as possible of the proposed change prior to the work commencing.  This is to start the early coordination between FHWA and CDOT.  Upon notification, the OE will determine the appropriate level of FHWA involvement.  If the change is determined to be a Major CMO, the following process applies.
· The CDOT Project Engineer will submit to the OE an electronic draft of the CMO 

( CDOT Form 90 in Construction Manual Appendix A) and draft of the Letter of Explanation ( see section 120.7.7 of the  Construction Manual), which includes a detailed description of the work, location of change, description of materials, construction requirements, method of measurement, and basis of payment including any contract time extensions, etc. 

· The OE will review the CMO and supporting documentation in accordance with the “Evaluation of Change Orders” section of the FHWA procedures.  
· The OE will notify CDOT of any needed additional information, or provide comments to CDOT within 5 business days.  The OE shall verify that all pertinent information relating to the CMO, along with an independent cost analysis (as described in section 120.7.6.2 of the Construction Manual), is included in the submittal.  The method and degree of analysis can vary by project, but it must support the final compensation determination.  

· The OE will not provide prior approval, but will discuss the CMO with CDOT so that they may prepare the final CDOT Form 90 (Appendix A) and gather necessary CDOT signatures

· The CDOT Project Engineer will submit a final Form 90 to the OE for approval.

· The OE, through signature of CDOT Form 90 will provide formal approval of the CMO. The OE should receive the CDOT Form 90 and all attachments before the contractor performs any of the work.  If the work is emergency work that must begin with the written notice from the PE (i.e. via 105), the PE shall contact the FHWA Operations Engineer and their Area Engineer prior to beginning such work.  The Form 90 can be submitted as a pdf for FHWA signature.  

· The OE will sign the Form 90 and return the form 90 with the original signature to the CDOT Project Engineer within 5 business days of receipt.
· When time allows, the original form 90 shall be routed through CDOT and FHWA to collect original signatures for final project documentation.  Emails and signed pdf documents should be circulated with the original form 90 to hasten this process.  
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